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COMMENT

AMY LOU RANEY*

Legislative Instruments Dealing with
AIDS and the Importance of Education
I. Background
A.

HISTORICAL PERSPECTIVE

By the year 2000, 30 million people worldwide could be infected with AIDS.'
AIDS would thus surpass the influenza disaster of 1918 as this century's largest
epidemic. 2 While only 370,000 cases of AIDS were reported to the World Health
Organization (WHO) as of September 1991, estimates suggest that 1,200,000
cases of AIDS had actually occurred worldwide as of 1990. 3 The discrepancy
*J.D. Candidate, 1993, Southern Methodist University. Articles Editor, THE INTERNATIONAL
LAWYER.

1. Christine Gorman, Invincible Aids, TIME, Aug. 3, 1992, at 30. AIDS attacks the body's
immune system leaving the victim defenseless against a huge range of deadly diseases. The human
immunodeficiency virus (HIV) causes the Acquired Immune Deficiency Syndrome (AIDS). There
are four distinct disease phases on a continuum, of which AIDS is the final stage. The first stage is
an initial infection which often mimics mononucleosis. Second, a period of latent, asymptomatic
infection occurs. Third, persistent, regionalized lymph node enlargement sometimes called AIDSRelated Complex (ARC) occurs. The final stage of the continuum consists of multiple opportunistic
infections, neurological impairments, and other clinical presentations that constitute AIDS. See Centers for Disease Control, U.S. Dep't of Health & Human Servs., Classification System for Human
T-Lymphotrophic Virus Type Ill/Lymphadenopathy-Associated Virus Infection, 105 ANNALS INTERNAL MED. 234, 234-35 (1986).

2. Gorman, supra note 1, at 30. The influenza epidemic killed 20 million people, which was
1 percent of the world's population and more than twice the number of soldiers who died in World
War I. Id.
3. See David Brandling-Bennett, AIDS Epidemiology in the 1990s in the Region ofthe Americas,
in ETHICS AND LAW IN THE STUDY OF AIDS 3, 3 (Hernan Fuenzalida-Puelma et al. eds., 1992).
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between actual and reported cases 4 is a result of "under-recognition, underreporting and delays in reporting.The control of any communicable disease depends largely upon finding those
infected or carrying the disease and then determining whether infection of others
is possible. Society has placed a stigma on those infected with AIDS, and thus
a program for the control of this disease is difficult to facilitate. 5 AIDS has
typically been characterized as a homosexual disease or a disease of persons with
few morals.6 However, the WHO reports that 75 percent of all global adult human
immunodeficiency virus (HIV) infections are caused by heterosexual transmission. 7 Since the prospects of a vaccine in the near future are slim, the best approach
to prevention is modification of high-risk behavior! The pursuit of behavior
modification has taken many forms, one of which is legislation targeted at the
control of AIDS.
The legislative responses to the AIDS epidemic, promulgated fairly recently,
are laden with difficulties. 9 Some countries have chosen to include AIDS legislation, by amendment, in legislation dealing with communicable diseases.'O Others
have enacted innovative legislation specifically addressing AIDS. " Some recommend an international AIDS tribunal. 2 Dayanath C. Jayasuriya, a Sri Lankan
lawyer specializing in health law, submits that the WHO could appropriately
advance a body of international health law. 13 He notes:

4. See The Global AIDS Situation: September 1990, 11 WORLD HEALTH FORUM 341, 341 (1990)
[hereinafter The Global AIDS Situationl.
5. In a discussion of the human rights of AIDS victims, Dr. Halfdan Mahler, then DirectorGeneral of the World Health Organization, advocated that if the rights and dignity of AIDS victims
are protected there will be a better chance of ensuring the safety of all. See MARTIN BREUM & AART
HENDRIKS, AIDS AND HUMAN RIGHTS: AN INTERNATIONAL PERSPECTIVE 9-12 (1988).
6. Dayanath C. Jayasuriya, AIDS-Related Legislation in the Context of the Third Aids Pandemic,
18 LAW, MED. & HEALTH CARE 41, 41 (1990) [hereinafter AIDS-Related Legislation].
7. AIDS Threat Assessed, DALLAS MORNING NEWS, Nov. 12, 1991, at Al.
8. The Global AIDS Situation, supra note 4, at 342.
9. The first AIDS legislation was enacted in Sweden. These regulations, promulgated on March
8, 1983, mandated the reporting of confirmed and suspected AIDS cases to the National Bacteriological
Laboratory. See Regulation No. 6 of 8 March 1983 of the National Board of Health and Welfare
Concerning Notification of Acquired Immune Deficiency Syndrome (AIDS) (Swed.), summarized in
34 INT'L DIG. HEALTH LEGIs. 748, 748 (1983) (English translation). But see Sev S. Fluss, International AIDS Legislation, in ETHICS AND LAW INTHE STUDY OF AIDS 7, 7 (Hernan Fuenzalida-Puelma
et al. eds., 1992) (the first legislation appeared in the Canadian Province of British Columbia in
January 1983 with subsequent legislation in Sweden, Austria, and the State of California in the United
States in March 1983).
10. AIDS-Related Legislation, supra note 6, at 42. By Ministerial Decree, AIDS was added to
the list of notifiable communicable diseases in Lebanon. Ministerial Decree No. 150/1 of 11 July 1990
(Leb.), summarized in 43 INT'L DIG. HEALTH LEGIS. 37 (1992) (English translation).
11. AIDS-Related Legislation, supra note 6, at 42.
12. Robert M. Jarvis, Advocacy for AIDS Victims: An International Law Approach, 20 INTERAMERICAN LAW REV. 1, 25-29 (1988).
13. Dayanath C. Jayasuriya, The Future of International Health Law from the Perspective of the
AIDS Pandemic, 40 INT'L DIG. HEALTH LEGIs. 25, 25 (1989).
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[Ilts
governing bodies have been hesitant to make use of the powers to make binding
regulations vested in the World Health Assembly under Article 21 of the Constitution.
Instead, recourse has been had to the less controversial approach of adopting resolutions
or making recommendations calling upon Member States to take specified action. While
this approach may have helped the Organization to avoid polemics and serious ideological differences and to consolidate its strength as an international body, the development
of international health law has been seriously compromised in the process. One has1 4to
grope in the dark, as it were, to compile an inventory of international health law.

This comment addresses the varying legislative responses, from a sampling of
countries,' 5 to the AIDS epidemic and the necessity of education to augment their
effectiveness in preventing and controlling the disease. This comment is in no
way an exhaustive guide to all legislation. Rather, its purpose is to emphasize the
primary role of education in light of the many legislative responses to AIDS.
B. DEVELOPMENT OF A GLOBAL STRATEGY
The Global AIDS Strategy 6is governed by three objectives: prevention of HIV
infection, reduction of the personal and social tensions caused by HIV and AIDS,
and unification of national and international efforts against AIDS."1 The WHO"
has identified eight key principles as methods for obtaining these objectives:

(1) protection of the general public health;
(2) prevention of discrimination and respect for human rights;
(3) prevention of the spread of HIV through existing means since a vaccine is
not available;
(4) the use of education as the key to prevention;
(5) advocation of responsible and informed individual and social behavior;
(6) commitment from both a societal and a political standpoint;

14. Id. (footnote omitted).
15. The proliferation of HIV/AIDS legislation in the United States, which exists largely at the
state level, is not examined in this Comment. For a good overview of state legislation in the United
States, see Larry Gostin, A Decade of Maturing Epidemic: An Assessment and Directionsfor Future
Public Policy, in ETHICS AND LAW IN THE STUDY OF AIDS 183 (Hernan Fuenzalida-Puelma et al.
eds., 1992). In addition, for a comprehensive review of the AIDS epidemic's effect on public health
law, programs and epidemiology, screening and international travel, human rights, and special populations, see INTERNATIONAL LAW & AIDS: INTERNATIONAL RESPONSE, CURRENT ISSUES, AND FUTURE
DIRECTIONS (Lawrence Gostin & Lane Porter eds., ABA Section of International Law and Practice,
1992), which was published after this Comment was written.
16. Drafted by the World Health Organization (WHO), the Global AIDS Strategy establishes
guidelines that each country can use in developing detailed programs and legislation for control of
AIDS. "IT]he Global Aids Strategy was unanimously approved and adopted as the foundation for
global action by the World Health Assembly (May 1987), the Venice Summit of the Heads of State
or Government (June 1987), the Economic and Social Council of the United Nations (July 1987), the
United Nations General Assembly (October 1987), and the World Summit of Ministers of Health on
Programmes for AIDS Prevention (London, January 1988)." Jonathan Mann et al., GlobalCoordination of National Public Health Strategies, 18 LAW, MED. & HEALTH CARE 20, 20 (1990).
17. Id.
18. WHO has the "responsibility to direct and to coordinate international health work." Mann,
supra note 16, at 20.
SUMMER 1993

498

THE INTERNATIONAL LAWYER

(7) development of a comprehensive globally linked national AIDS program

by all countries; and
(8) development of a consistent monitoring and evaluating system to guarantee
that the Global AIDS Strategy maintains strength in relation to current

developments. 9
To confront the challenge of examining the responses to the AIDS epidemic,

WHO created and maintains a clearinghouse of subnational, national, and international sources dealing with HIV and AIDS. 20 This clearinghouse is accomplished

through the WHO Global Program on AIDS. 2' The mobilization of efforts is the
third of three distinguishable periods in the short chronicle of global AIDS,22
identified by Dr. Jonathan Mann, director of the International AIDS Centre
at
23
Harvard University, as "silence," "discovery," and "mobilization.'

C.

REPORT ON THE EIGHTH INTERNATIONAL CONFERENCE

The Eighth International Conference on AIDS was moved from Boston, Massachusetts, to Amsterdam in the Netherlands because of U.S. immigration restrictions against people with HIV.24 With an attendance of 12,000 and approximately
5,000 presentations, the conference ended on July 24, 1992.25 Although no major

breakthroughs resulted in the area of vaccines or therapy, Dr. Mann, the conference co-chair, reported to the delegates at the final session that "this has been
26

a conference of realism, idealism and hope-and not a conference of despair."

The most perplexing news at the conference came from scientists reporting

19. Id. at 21.
20. Sev S. Fluss & Dineke Zeegers, AIDS, HIV, and Health Care Workers: Some International
Legislative Perspectives, 48 MD.L. REv. 77, 77 (1989).
21. Mann, supra note 16, at 21. Since its inception the Global Program on AIDS has done many
things to combat the AIDS epidemic:
* defined the Global AIDS Strategy and the key elements of the national and international agenda;
" mobilized national and international organizations, including development assistance agencies
and all institutions of the United Nations system;
9 ensured the commitment to information, to developing the facts about HIV and to the free and
open exchange of this vital information;
e facilitated biomedical, social, behavioral, and epidemiological research on HIV infections and
AIDS;
" developed information and guidelines regarding a series of complex and difficult policy issues;
" emphasized the commitment to human rights as an integral part of the fight against AIDS;
" provided over 150 countries with technical and financial support for the development of their
own national AIDS program, in conformity with the global strategy.
Id. at 21.
22. Id. at 20.
23. Id.
24. Andrew Holtz & Dan Rutz, Dan Rutz Wraps-Up the AIDS Conference (CNN, July 25, 1992)
(Transcript #128).
25. Lawrence Altman, AIDS ScourgeSpreads as Prognosisfor Cure Remains Bleak, THE STRAITS
TIMES, July 28, 1992, at 11.
26. David Perlman, World AIDS Conference, S.F. CHRON., July 25, 1992, at A16.
VOL. 27, NO. 2

AIDS AND EDUCATION

499

cases of people who have an AIDS-like condition, but who test HIV negative.27
Approximately thirty cases of non-HIV AIDS were reported.28 A similar case was
reported in Florence at the Seventh International AIDS Conference, but was
dismissed as a quirk.29 While these cases raised the possibility that a new and
undetectable infectious agent had emerged, it now appears less likely that a new
virus is behind the mystery cases. 30
As the six-day conference came to an end Dr. Michael Merson, director of the
WHO's Global Program on AIDS, recounted the AIDS epidemic in its worldwide
social framework: "HIV feeds on our weakness. It thrives on our cultural reluctance to discuss sexuality. It exploits our ancient societal weaknesses-poverty,
gender inequality, racial discrimination, the crying inadequacies of our health and
social systems." 3' Merson ended with the announcement that the Ninth International Conference would be held in June 1993 in Berlin, Germany, where entry
of people infected with HIV is not restricted.32
II. Legislative Responses
In response to the goal of unification of national and international efforts against
AIDS, the WHO began compiling "a data bank of laws, regulations, and other
legal instruments on AIDS and infection with the human immunodeficiency virus
(HIV) and is seeking to maintain an awareness of major policy statements and
recommendations concerning the syndrome issued by governmental bodies, professional associations, and others." 33 The first legislation appeared in March
1983.34 Despite the abundance of legislation related to AIDS, strong advocates
of education programs find disfavor in the answers that many of the laws provide.
For instance, Michael Kirby, a commissioner of the WHO's Global Commission
on AIDS, stated:
There are limits on what the law can and should do in response to AIDS. It never ceases
to surprise me how otherwise intelligent people (including some lawyers) assume that
when society has a problem, all it needs to do is make some new law and the problem
will be solved. They assume that people will modify their conduct to avoid criminal
27. Gorman, supra note 1, at 30.
28. Id.
29. Id.
30. Marlene Cimons, ResearcherFinding Little Evidence of New AIDS Virus, L.A. TIMES, Aug.
9, 1992, at A5. Dr. David Ho, director of the Aaron Diamond AIDS Research Center in New York,
has been studying the largest number of "mystery cases" and insists that it is too early to make
conclusive statements until completion of all scientific work. Id.
31. Perlman, supra note 26, at A16.
32. Id.
33. Sev S. Fluss, What Can Legislators Do to Combat AIDS?, 15 COMMONWEALTH L. BULL.
283, 283 (1989).
34. See supra text accompanying note 9. MARTINUS NIJHOFF PUBLISHERS, LEGISLATIVE RE-

SPONSES TO AIDS (1989) provides a skeletal guide to legislation enacted between 1983 and 1988.
This Comment focuses on the more recent legislation that has been translated and published in the

InternationalDigest of Health Legislation.
SUMMER 1993
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punishment or civil liability. But obedience to a law, even if everyone is familiar with
it, is not certain and cannot be assumed. The law may entirely miss its mark because
of its ambiguity or sanctions that cannot be enforced. Want of resources, discriminatory
prosecution, or imprecise, ineffective design of the enforcement mechanisms frequently
torpedo a law which looked fine when first made by the legislator, bureaucrat, or judge
but just did not work on the streets.35
Thus, it would seem that legislation that leaves the door open for education and
voluntary changes of behavior would be most effective in controlling AIDS. 36
The London Declaration on AIDS Prevention states that "in the absence at present
of a vaccine or cure for AIDS, the single most important component of national
AIDS programmes is information and education because HIV transmission can
37
be prevented through informed and responsible behavior. ,
In recent years many countries have established committees or commissions

to assist with AIDS control: Algeria, 38 Argentina,39 Comoros,' the European
Communities,4' France,42 French Polynesia,43 Madagascar, 4 Niger,4 5 Rwanda,46
35. Michael Kirby, AIDS and Law, 118 DAEDALUS 101, 101-02 (1989).
36. Id. at 117.
37. London Declaration on AIDS Prevention, Jan. 26-28, 1988 (U.K.), excerpt reprinted in
Mann, supra note 16, at 22.
38. Order No. 98/89/MSP.MIN of 22 June 1989 Establishing a National Medical Committee on
the Control of Sexually Transmitted Diseases and AIDS (Aig.), summarized in 41 INT'L DIG. HEALTH
LEGIS. 602 (1990) (English translation).
39. See Decree No. 385 of 22 March 1989 Establishing the National AIDS Control Commission
(Arg.), summarized in 40 INT'L DIG. HEALTH LEGIs. 581 (1990) (English translation). Developing
strategies, coordinating activities, examining current legislation, and disseminating education information are among the functions of this Commission. Id.
40. Order No. 88-06/MSPP of 11 November 1988 Establishing a National AIDS Control Committee (Comoros), summarized in 40 INT'L DIG. HEALTH LEGIS. 51 (1989) (English translation).
41. Council Decision of the Council and the Ministers for Health of the Member States, meeting
within the Council of 4 June 1991, adopting a plan of action in the framework of the 1991 to 1993
"Europe against AIDS" programme, 1991 O.J. (L 175) 26-29 (EEC), summarized in 42 INT'L DIG.
HEALTH LEGIS. 645 (1991) (English translation).
42. See Decree No. 89-83 of 8 February 1989 Establishing a National Council on Acquired
Immune Deficiency Syndrome, [1989] 35 J.O. 1915-16 (Fr.), summarized in 40 INT'L DIG. HEALTH
LEGIS. 381 (1990) (English translation). Proposals must be submitted to the government with opinions
regarding the problems associated with AIDS that confront society. Id.
43. Order No. 529 CM of 27 April 1989 Establishing an AIDS Commission and Determining
Its Composition and Working Procedures, [1989] Journal officiel de laPolynesie francaise 801-02
(Fr. Polynesia), summarized in 41 INT'L DIG. HEALTH LEGIS. 605-06 (1990) (English translation).
44. Decree No. 90.026 of 16 January 1990 establishing a National Council on the Control of
Sexually Transmitted Diseases (STDs) and Acquired Immune Deficiency Syndrome (AIDS) (Madag.),
summarized in 41 INT'L DIG. HEALTH LEGis. 429 (1990) (English translation). The council established
is responsible for examining all "technical, legal, and ethical aspects, national and international" of
the control of AIDS. Id.
45. See Order No. 027/MSP of 12 February 1990 establishing National Committee on AIDS
Control and Subcommittees on AIDS Control (Niger), summarized in 41 INT'L DIG. HEALTH LEGIS.
429 (1990) (English translation). "[T]he Committee's tasks are to coordinate all activities relating
to the surveillance of AIDS, and make proposals to inform, sensitize, and educate the population with
a view to preventing and limiting morbidity and mortality due to the disease." Id.
46. Instruction No. 5291 of I1 December 1987 determining the institutional framework of the
National AIDS Control Programme (Rwanda) 7 Annex 2, summarized in 42 INT'L DIG. HEALTH
LEGIS. 649 (1992) (English translation).
VOL. 27, NO. 2
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Senegal. 47 and Spain. 48 As of August 1990, about ninety countries had promulgated some form of legislation dealing with HIV infection and AIDS.4 In the
Republic of Korea, for example, isolation of AIDS victims has been enforced to
prevent the spread of HIV. 50 Such isolation is only enforceable after the Commis-

sion for the Review of Isolation Measures has been consulted for an opinion. 5
Sweden, on the other hand, has enacted very detailed legislation, such as a general
recommendation on ear piercing, for the control of AIDS.52 AIDS has tremen-

dously impacted health care practices and it appears that it will similarly affect
law.53

A.

TESTING

While the control of AIDS requires that infected individuals be identified and
requested to act responsibly, many considerations are involved when attempting
to impose any type of mandatory testing. The laws developed must not impair an

individual's guaranteed human rights or discriminate in any fashion. Thus, laws
pertaining to screening or testing for HIV typically maintain a balance between
47. Order No. 00129/MSP/CAB/CTI of 2 February 1990 of the Minister of Public Health establishing a Multidisciplinary National Committee on AIDS Prevention (Senegal), summarized in 41
INT'L DIG. HEALTH LEGIS. 429, 430 (1990) (English translation). The functions of the Senegal
Committee are as follows:
(1) to develop a national strategy for AIDS prevention; (2) to coordinate all research studies and
actions undertaken in all sectors, throughout the national territory, that deal with AIDS; (3) to make
a synthesis of all research results and sero-epidemiological, clinical, and preventive actions; (4)
to participate in the search for resources to undertake programmes of action in the different aspects
of the national programme; (5) to prepare, with the support of the different working groups
concerned with research and action, the contents of an information and training bulletin for health
personnel; (6) to prepare the legislative and regulatory provisions necessary for AIDS prevention;
(7) to inform governmental authorities on the AIDS situation in Senegal; and (8) to make an
inventory of all AIDS cases in the country and transmit it to the Ministry of Public Health, for
notification to WHO.
Id.
48. Decision of 5 June 1987 of the Council of Ministers establishing the National Commission
for the Coordination and Monitoring of Programmes for the Prevention of AIDS, and making provision
for the Adoption of AIDS Control Measures (Spain), summarized in 40 INT'L DIG. HEALTH LEGIS.
386 (1989) (English translation).

49. Sev S. Fluss, InternationalAIDS Legislation, in

ETHICS AND LAW IN THE STUDY OF

AIDS

7, 7 (Hernan Fuenzalida-Puelma et al. eds., 1992).
50. Law No. 4077 of 31 December 1988 amending the Law on the prevention of acquired immune
deficiency syndrome, No. 11122, at 99-100 (Korea), summarized in 40 INT'L DIG. HEALTH LEGIS.
57 (1989) (English translation [hereinafter Korean Law].
51. Id.
52. See General Recommendation No. 40 of 29 November 1989 of the National Board of Health
and Welfare on ear piercing. Socialstyrelsens forfattningssamling, 1990, 22 January 1990, at 7
(Swed.), summarized in 41 INT'L DIG. HEALTH LEGIS. 430, 430-31 (1990) (English translation).
While noting the low risk of transmission of HIV in ear piercing, these Recommendations discuss
the need for "compliance with the general rules of hygiene, and careful cleaning and sterilization of
instruments used in ear-piercing (and similar procedures) ... " Id.
53. Robert J. Earickson, InternationalBehavioralResponses to a Health Hazard:AIDS, 31 Soc.
ScI. MED. 951, 954 (1990).
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the rights of individuals and their responsibilities to society as a whole, to conform
their conduct in a way that will prevent the spread of AIDS. 5
Three specific goals of HIV antibody testing have been recognized: (1) the
medical purpose, aimed at serving the individual who is tested by providing
reassurance, as in the situation where the person has possibly been exposed to
infected blood; (2) the public health or preventive purpose, aimed at limiting the
possibility of infecting others; and (3) surveillance, to study and document the
transmission of AIDS and the HIV infection. 5' Legislative action is necessary,
whether for individual benefit or the collective benefit of society, to protect against
discrimination and breach of confidentiality. 56 Legislation in Belgium subsidizes
complementary examinations and studies directed toward controlling AIDS.57
Legislation in France also provides for free and anonymous testing. 8
Mandatory testing has been considered and rejected by many ethicists in favor
of the following direction:
The greatest hope for stopping the spread of HIV infection lies in the voluntary cooperation of those at higher risk-their willingness to undergo testing and to alter their personal
behavior and goals in the interests of the community. But we can expect this voluntary
cooperation-in some cases, sacrifice-only if the legitimate interests of these groups
and individuals in being protected from discrimination are heeded by legislators, professionals, and the public. Yet voluntary testing is not enough. We must proceed with
vigorous research and educational efforts to eliminate both the scourge of AIDS and the
social havoc that has accompanied it. 59
However, other countries have chosen to screen their entire population for HIV
infection and enforce isolation of those who test positive at the expense of human
rights.60 Still other countries require mandatory testing of only certain subcategor"

54. See Harvey V. Fineberg, Screeningfor the HIVInfection and PublicHealth Policy, 18 LAW,
MED. & HEALTH CARE 29 (1990). Fineberg outlines both current policy issues about HIV screening
and basic considerations which should be contemplated in the formulation of policy for the use of HIV
antibody tests. Id.
55. Id.

56. Id.
57. Crown Order of 14 April 1988 on the granting of subsidies intended to cover the expenses
from the operation of reference centres designated to perform complementary examinations and
studies with a view to preventing the spread of acquired immune deficiency syndrome, [1988] 79
M.B./B.St. 5704-06 (Belg.), summarized in 40 INT'L DIG. HEALTH LEGIS. 51 (1989) (English
translation).
58. Order of 6 September 1988 on the report on the activities of consultation centres providing
free and anonymous testing for the human immunodeficiency virus, [1988] 248 J.O. 13,354-55 (Fr.),
summarized in 40 INT'L DIG. HEALTH LEGIS. 56 (1989) (English translation) [hereinafter French
Order of September 1988].
59. Ronald Bayer et al., HIVAntibody Screening:An EthicalFrameworkforEvaluatingProposed
Programs, 256 JAMA 1768, 1774 (1986).
60. Thomas C. Quinn et al., AIDS in the Americas: An Emerging PublicHealth Crisis, 320 NEW
ENG. J. MED. 1005, 1007 (1989). "In Cuba, a unique and controversial program has been implemented
for the control of AIDS ... the screening of the entire population for HIV infection and the relative
isolation of seropositive persons, " Id.
VOL. 27, NO. 2
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ies of persons.61 A final alternative would be to advocate voluntary testing as a
routine part of a medical examination. 62 It has been argued that such a method
would emphasize AIDS as a problem for society at large.63 It would thus help
minimize the destructive us-against-them attitude that bolsters the shame associated with AIDS and HIV infection. 64
A review of a few of the most recent legislative instruments on testing for HIV
infection and AIDS follows.
1. Algeria
Algeria issued an order that requires testing for AIDS in blood and organ
donations. 65 The order requires the Minister of Health and Social Affairs to
make a list of laboratories authorized to conduct the tests.66 These authorized
laboratories are obligated to confirm the "positive or doubtful sera" in the instance of HIV infection.67
2. Austria
Austria promulgated a series of decrees between February 1987 and June 1988
dealing with testing for the HIV infection.68 Testing is not justified in certain
61. See Earickson, supra note 53, at 954. In different state legislatures within the United States
almost 100 bills for mandatory AIDS testing had been introduced by June 1987. Of these bills the
most common instrument, pending in thirty-four states, dealt with mandatory premarital AIDS testing.
Id.
62. Frank S. Rhame & Dennis G. Maki, The Casefor Wider Use of Testing for HIV Infection,
320 NEw ENG. J. MED. 1248, 1250 (1989). By Presidential Decree in the Republic of Korea, AIDS
testing "must be conducted when the medical examination concerns sexually transmitted diseases."
Presidential Decree No. 12471 of 18 June 1988 for the implementation of the Law on the prevention
of AIDS (Korea), summarized in 42 INT'L DIG. HEALTH LEGIS. 438,440 (1991) (English translation).
63. Rhame & Maki, supra note 62, at 1250.
64. Id.
65. Order No. 220 of 7 December 1991 rendering obligatory the detection of infection by the
hepatitis virus, AIDS, and syphillis in blood and organ donations (Alg.), summarized in 43 INT'L DIG.
HEALTH LEoIS. 271 (1992) (English translation).
66. Id.
67. Id.
68. Decree of 25 February 1987 of the Ministry of Health and Environmental Protection Concerning AIDS; testing of hospitalized patients; preemployment testing by the territorial authorities; and
testing of travellers at the time of their entry into Austria, [1987188 Mitteilungen der Osterreichischen
Sanititsverwaltung, No. 5, at 120-21 (Aus.), summarized in 41 INT'L DIG. HEALTH LEoIS. 426
(1990) (English translation) [hereinafter February Decree]; Decree of 2 December 1987 of the Federal
Chancellery on tracing sources of infection within the framework of HIV testing and the provision
of information to HIV-infected sexual partners (particularly spouses), [1987] 69 Mitteilungen der
Osterreichischen Sanit5tsverwaltung, No. 2, at 54 (Aus.), summarized in 41 INT'L DIG. HEALTH
LEGIS. 427 (1990) (English translation); Decree of 18 December 1987 of the Federal Chancellery on
AIDS; list of laboratories approved by the higher council on hygiene for the performance of tests for
the detection of HIV antibodies, [1988] 89 Mitteilungen der Osterreichischen Sanitatsverwaltung,
No. 2, at 55-56 (Aus.), summarized in 41 INT'L DIG. HEALTH LEGIS. 427 (1990) (English translation);
Decree of 2 May 1988 of the Federal Chancellery on hygienic measures for the prevention of HIV
transmission in the hospital environment, [1988] 89 (Mitteilungen der Osterreichischen Sanititsverwaltung, No. 5, at 126-29 (Aus.), summarized(Englishtranslation) [hereinafter May Decree]; Decree
of 22 June 1988 of the Federal Chancellery on the Detection of HIV Reactivity; Prevention of
SUMMER 1993
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circumstances, including the testing of potential employees and travelers entering
Austria. 69 In addition, the decrees do not advance testing to the entire population.70
A hospitalized person may be tested, provided the person is fully informed; and
refusal to take the test would not be prejudicial. 7' Further, a hospitalized person
may be tested under two circumstances: first, when a suspicion of an AIDS
case is justified and such suspicion could be verified by testing, and second, for
diagnostic purposes.72 To prevent the possibility of obtaining a false positive test
result confirmatory tests are performed on a new specimen rather than on the
same material that was used for the initial test.73
3. Bulgaria
By decree "Bulgarian nationals," "aliens and stateless persons resident in the
People's Republic of Bulgaria," and "persons infected by the causative virus of
AIDS" must undergo compulsory testing for AIDS. 74 Furthermore, the decree
provides compulsory treatment for persons suffering from AIDS. 75 Persons not
voluntarily attending the testing are compelled to attend, and fines are imposed
upon those persons who do not comply with the decree.76 The physician in charge
of the health establishment involved in the testing is to give orders regarding
compulsory testing and treatment.77
4. China
In China, the requirements, by decree, include testing of persons in close
contact with persons who are suffering from AIDS.7" The decree also requires
those individuals to undergo preventive measures. 79 AIDS infection in China is
statistically low, with only 932 reported cases as of October 1992.' Extending
false-positive HIV antibody tests, [1988] 89 Mitteilungen der Osterreichischen Sanitiitsverwaltung,
No. 9, at 231-32 (Aus.), summarizedin 41 INT'L DIG. HEALTH LEGIS. 427 (1990) (English translation)
[hereinafter June Decree].
69. See February Decree, supra note 68, at 426. "Testing of travellers at the time of their entry
into Austria is absurdandinappropriate,and should be rejected (there were 140 million such travellers
in 1986)." Id. (emphasis added).
70. Id.
71. Id.
72. Id.
73. June Decree, supra note 68, at 427.
74. Decree No. 1564 of 18 November 1988 amending the law on public health, [1988] 89
Darzaven Vestnik, Text No. 3281, at 1-2 (Bulg.), summarized in 41 INT'L DIG. HEALTH LEGIS. 24647 (1990) (English translation).
75. Id.
76. Id.
77. Id.
78. Decree No. 17 of 6 December 1991 of the Ministry of Public Health promulgating measures
for the implementation of the Law of the People's Republic of China on the prevention and treatment
of communicable diseases (P.R.C.), summarized in 43 INT'L DIG. HEALTH LEGIS. 275 (1992) (English
translation).

79. Id.
80. Andrew Quinn, China Slowly Comes to Grips with AIDS, REUTERS LIMITED, Oct. 4, 1992.
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testing to those in close contact with AIDS victims may be one attempt to keep
the epidemic under control in China.
5. Costa Rica
By decree persons detained within the National Prison System, including "persons entering Admission Units and Juvenile Referral Centres," are subject to
compulsory AIDS screening tests every six months. 8 Although confidentiality is
to be maintained, all cases of HIV infection are to be reported to the Ministry of
Justice.82 Furthermore, those requesting or exercising conjugal visiting rights
with prisoners must undergo mandatory AIDS screening tests. 83 This decree
also states that the National Prison System is to be provided "with educational
documentation and materials for the prevention of the disease.' 'M In addition to
compulsory testing of prison inmates, a second decree prescribes HIV testing as
an indispensable requirement for migrating aliens and alien residents requesting
permission to reenter Costa Rica. 85
6. Japan
Select quarantine stations in Japan perform voluntary HIV antibody testing.86
Results of the tests are given to those tested by the chief of the quarantine station,
who will also issue a certificate of the result at the request of the tested person.7
Confidentiality is required by the personnel involved regarding the information
obtained during the testing. 8

B.

REPORTING REQUIREMENTS

Many countries have added AIDS, AIDS-related complex, and HIV infection
to lists of diseases that must be reported to health agencies.89 For example, cases
81. Decree No. 18454-S-J of 20 September 1988, La Gaceta, 4 October 1988, No. 188, at 67 (Costa Rica), summarized in 40 INT'L DIG. HEALTH LEGIS. 379 (1989) (English translation).

82. Id.
83. Id. at 380.
84. Id. at 379.
85. Decree No. 18536-S-G of 6 October 1988, La Gaceta, 28 October 1988, No. 205, at 1-2
(Costa Rica), summarized in 40 INT'L DIG. HEALTH LEGIS. 380 (1989) (English translation).
86. Administrative Notice No. 199 of 1July 1988 of the Ministry of Health and Welfare on testing
for antibodies to HIV, Kampoo, 1 July 1988, No. 86, Special Issue at 4-6 (Japan), summarized in
41 INT'L DIG. HEALTH LEGIS. 428 (1990) (English translation) [hereinafter Administrative Notice
No. 199].
87. Id.
88. Id.
89. See The Infectious Diseases (Prescribed Form) Regulations 1990. No. S 121, 15 March
1990 (Malay.), summarized in 41 INT'L DIG. HEALTH LEGIS. 606 (1990) (English translation). The
Malaysian regulation states: "A revised version is given of the notification form to be used whenever
a notifiable infectious disease is diagnosed or suspected in a clinic, institution, hospital, or laboratory.
The diseases and conditions to be notified include the following: AIDS/AIDS-related complex; and
anti-HIV positive." Id. For a more detailed review of legislation in this area, see Sev S.Fluss &
Dineke Zeegers, Reporting Diagnoses of HIV Infection to Public Authorities: Ethical and Legal
Problems, 5 AIDS PuBLIc PoucY No. 1, 1990, at 32-36.
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of AIDS are subject to compulsory and immediate notification by order in Ecuador 9° and Togo. 91 Yet, mandatory reporting can impose serious discrimination
upon those infected by HIV if confidentiality is not maintained. 92 Discrimination
of this type has been inflicted by educational institutions, factories, and other
places shunning individuals who have tested positive for HIV. 9
In short, AIDS has been socially defined as a disease of marginal groups. As a result
public perceptions of AIDS have unveiled thinly disguised prejudices about race, religion, social class, sex, and nationality. Thus it is not surprising that some proposed

AIDS policies
challenge the balance between governmental police powers and civil
94
liberties.

Protection of confidentiality is therefore a suitable factor for analyzing legislative
instruments that mandate reporting. A review of various requirements from select
countries follows.
1. Denmark
The National Board of Health in Denmark has issued two orders requiring
reporting of HIV testing results.95 Using a prescribed form, all Danish laboratories
that perform either preliminary testing for HIV antibodies or confirmatory HIV
tests are required to report monthly on the scope and results of the tests to the
Department of Epidemiology of the State Serum Institute. 96 Physicians are only
required to report positive test results to the Department. 97 While the report is
anonymous, it must contain some information about the positively tested person:
sex, age, place of residence, and, if possible, his or her risk behavior. 98
2. France
In the case of free and anonymous testing" reports must include:

90. Order No. 2894 of 2 October 1985 of the Minister of Public Health promulgating regulations
on the prevention, control, and surveillance of acquired immune deficiency syndrome (AIDS), Registro Oficial, 10 October 1985, No. 290, at 9 (Ecuador), summarized in 40 INT'L DIG. HEALTH
LEGIS. 381 (1989) (English translation).
91. Order No. 009/90/MSPASCF of 12 February 1990 rendering cases of AIDS subject to
compulsory notification (Togo), summarized in 41 INT'L DIG. HEALTH LEGIS. 431 (1990) (English
translation).
92. AIDS-Related Legislation, supra note 6, at 43.
93. Id.

94. Earickson, supra note 53, at 957.
95. Order No. 485 of 25 June 1990 on the reporting by physicians of HIV antibody-positive
persons, [1990) 70 Lovtidende, Part A, at 1583 (Den.), summarized in 41 INT'L DIG. HEALTH LEGIS.
604 (1990) (English translation) [hereinafter Order No. 485]; Order No. 484 of 25 June 1990 on the
reporting by laboratories of testing for HIV, etc., [1990] 70 Lovtidende, Part A, at 1582 (Den.),
summarized in 41 INT'L DIG. HEALTH LEGIS. 604 (1990) (English translation) [hereinafter Order No.
484].
96. Order No. 484, supra note 95, at 604.
97. Order No. 485, supra note 95, at 604.
98. Id.

99. French Order of September 1988, supra note 58.
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(1) the total number of persons attending the consultation centre to seek information or
to undergo testing (excluding communication of the results); (2) the number of persons
tested (Elisa test"tA); (3) the number of confirmatory tests carried out; and (4) the number
of persons confirmed to be seropositive, giving a breakdown by sex and age .... '(o

France has also provided for compulsory notification by computer.'°2 The notifying physician completes a form 10 3 and places it in an envelope with a "confidential" label.' °4 Once computerized, the information can only be accessed under
certain specific conditions provided for in section 5 of the order.' 05
3. Japan
Under the AIDS Prevention Law' °6 physicians must report certain details to the
prefectural governor according to the type of AIDS case. 10 7 A physician who
diagnoses HIV infection must report:
the age, sex, and nationality of the infected person; the clinical diagnosis; the date of
diagnosis of the case of HIV infection by the physician; the procedure whereby the
physician diagnosed the case; the suspected source of the person's infection by HIV;
and the suspected place where the person was infected by HIV.t(E

A physician who suspects that an infected person is failing to comply with the
instructions referred to in section 5'09 of the AIDS Prevention Law 1° must report:
the name, age, sex, place of residence, and nationality of the infected person; the clinical
diagnosis; the date of diagnosis of the case of HIV infection by the physician; the
suspected cause of the person being infected by HIV; and the reason why the physician
100. Elisa stands for enzyme-linked immunosorbent assay and is the common test "used to detect
the presence of antibodies elicited by HIV viral antigens." Bayer, supra note 59, at 1769.
101. French Order of September 1988, supra note 58.
102. Order of 31 October 1988 on the computerization of compulsory notifications of confirmed
AIDS, [1989] 229 J.O. 1629-30 (Fr.), summarized in Lois et Ddcrets, 23 December 1988, No. 229,
at 1629-30, 40 INT'L DIG. HEALTH LEGIS. 56 (1989) (English translation).
103. The form must include the following information:
e initials of name and forename; date of birth; sex; country or department of residence; nationality;
social and occupational category according to INSEE [National Institute for Statistics and Economic
Studies];
" pathological manifestations indicative of confirmed AIDS, as diagnosed;
" presumed mode of transmission;
" condition of the patient (living or deceased); and
" name of the physician submitting the notification and of the hospital service with which he is
associated.
Id.
104. Id.
105. Id.
106. See The AIDS Prevention Law dated 23 December 1988 (Japan), summarized in 40 INT'L
DIG. HEALTH LEGIS. 381 (1989) (English translation) [hereinafter Japanese Law].
107. Ordinance No. 4 of the Ministry of Health and Welfare for the Implementation of the AIDS
Prevention Law, Kampoo, 10 February 1989, No. 26, at 2 (Japan), summarized in 41 INT'L DIG.
HEALTH LEGIS. 428 (1990) (English translation) [hereinafter Japanese Ordinance].
108. Id.
109. Section 5 of the AIDS Prevention Law requires a physician to give instructions to the patient
on preventing the spread of HIV. Japanese Law, supra note 106, at 382.
110. Id. at 381.
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considers that the infected person is failing to comply with the instructions referred to
in Sec. 5 of the Law and is liable to transmit HIV infection to numerous persons.'
Finally, a physician who has diagnosed a patient with HIV infection, and who
suspects that the person transmitting the infection to the patient may transmit the
HIV infection to numerous other persons, must report:
the name, age, sex, place of residence, and nationality of the person suspected to
have transmitted HIV infection to the person in whom the physician has diagnosed the
infection; and the reason why the physician considers that the person suspected to have
transmitted HIV infection to the person in whom he has diagnosed
2 the infection continues
to be liable to transmit HIV infection to numerous persons. "
4. New Zealand
AIDS is included on the list of Infectious and Notifiable Diseases in New
Zealand. 113 The form on which information is to be reported is used for both
patients and deceased persons and considerably preserves confidentiality." a It
requires a minimal amount of information while still allowing follow-up by the
Medical Officer of Health due to the medical practitioner's notice. "5 The information the form must contain includes "the sex of the patient or deceased person,
an initial letter of one of his or her given names, the risk group to which he or
she belongs or belonged, and the clinical class of infection. '116
5. Romania
New cases of AIDS in Romania are reported on coded cards completed by
hospital units in which the diagnosis is made.' In addition, periodic communication is required by the laboratories in which the serological testing for the HIV
infection is performed. "I The Commission of AIDS Specialists, which is a part
of the Ministry of Health in Romania, is to determine the specifications for the
required reporting.' ' Finally, the order specifies that "necessary measures shall
be taken in all health units to ensure strict observance of professional confidentiality, and confidentiality in respect of each diagnosis.'' 20

111. Japanese Ordinance, supra note 107, at 428.
112. Id. at 428-29.
113. The Health (Infectious and Notifiable Diseases) Regulations 1966, Amendment No. 4, Serial
No. 1986/13, 3 February 1986 (N.Z.), summarized in 40 INT'L DIG. HEALTH LEGIS. 385 (1989)

(English translation).
114. Id.
115. Id.

116. Id.
117. Order No. 1201 of 16 October 1990 on epidemiological surveillance, prevention of infection,
and the provision of medical care to persons infected by the human immunodeficiency virus (HIV)
(Rom.), summarized in 42 INT'L DIG. HEALTH LEGIS. 441 (1991) (English translation).

118. Id.
119. Id.
120. Id. at 442.
VOL. 27, NO. 2

AIDS AND EDUCATION

509

6. Sweden
While other laws provide for reporting after a conclusive determination of HIV
infection,"' a physician in Sweden has a duty to notify the medical officer in
charge of disease control when the physician "has reason to believe that a person
has contracted a disease constituting a hazard to society." 122 This duty arises if
after notification, the person refuses to undergo an examination. 12 3 Regardless of
the diagnosis, the physician must report the "name, number in the register of
persons, and address" of the person suspected of "constituting a hazard to society." 124
C. PREVENTION OF

AIDS

INFECTION IN

THE HEALTH CARE ENVIRONMENT

One area targeted by legislation is the possibility of transmission of AIDS in
the health care setting. While the risk of health care workers contracting AIDS
is very low, infections possibly related to occupational risk have surfaced in the
last few years. "[T]hese were among health workers who pricked themselves
with needles containing blood from an infected person or who were exposed to
contaminated blood through an open wound or on mucous membranes." 125 While
fewer than forty occupational infections have been documented, the actual number
may be larger. 126The risk is slight because all exposures to contaminated materials
do not result in HIV infections, but the perceived risk is still genuine. 127 It is
important for persons working in the health care environment to utilize protective
measures such as following safety guidelines and wearing gloves. 128These precautions should not be taken
lightly, and complying with published guidelines is
29
exceedingly important. 1
Despite the relatively low risk, employees in the health care environment
remain concerned about transmission of AIDS in the course of their professional

121. See Japanese Law, supra note 106, at 382.
122. Regulations and General Recommendations No. 18 of 2 June 1989 of the National Board of
Health and Welfare on the Implementation of the Communicable Diseases Law, Socialstyrelsens
forfattningssamling, 1989, 20 July 1989 (Swed.), summarized in 40 INT'L DIG. HEALTH LEGIS. 833
(1990) (English translation) [hereinafter Swedish Law].
123. Id.
124. Id.
125. Forum Interview with Walter Dowdle: AIDS (Acquired Immunodeficiency Syndrome), I1
WORLD HEALTH F. 388, 389 (1990) [hereinafter Forum Interview].

126. Id. The Center for Disease Control in the United States reports that occupational exposure
to HIV-infected blood has resulted in three well-documented cases of AIDS, and at least twenty
professionals, exposed to concentrated virus, have tested seropositive but have not developed AIDS.
AIDS in Health Care Workers, JONA, Mar. 1992, at 5.
127. Forum Interview, supra note 125.
128. Id.
129. Id.
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duties.130 Voluntary testing is one means of preventing occupational transmission
from either patient to health care worker or health care worker to patient. 3
Legislation in many countries specifically addresses the health care worker or

hospital. 132
In some countries discretion is left to the health care worker to use preventive
equipment. 133In one innovative measure, the Council of Ministers of the former
Soviet Union conferred the responsibility on the Soviet Union's Ministry of
Finance to make suggestions for the development of compulsory state insurance
for workers in the health care environment who might run the risk of contracting
HIV.134 Obviously those in the health care environment are a very important
channel for the enforcement, in any given country, of legislation concerning
AIDS. 135 A review of a few legislative instruments dealing with the health care
environment follows.
1. Austria
By decree the Federal Chancellery has detailed guidelines for the protection of
workers in the health care environment. 136 The decree has an itemized annex
attached that contains information on several topics: "general hygienic measures"; particular suggestions regarding blood withdrawal, laboratory work,
endoscopy, surgical interventions, obstetrical procedures, anaesthesia, dental
care, autopsies, removal of tissues, and dialysis; and "conduct in the event of
untoward incidents.- 137 Such specific guidelines, if followed strictly by health
care workers, can aid in preventing the transmission of HIV.

130. See Health Workers Worry About AIDS Risk, MED. & HEALTH

PERSP.,

June 15, 1987, at 1,

4.
131. Troyen A. Brennan, Transmission of the Human Immunodeficiency Virus in the Health Care
Settings-Time for Action, 324 NEW ENG. J. MED. 1504, 1504-09 (1991). Brennan states that "for
now, given the small risk of transmission, it appears that the balance between utility and risk does
not warrant the mandatory testing of health care workers or reporting by them. Instead, voluntary
testing and subsequent voluntary action seem to be most appropriate." Id. at 1506.
132. Hospitals or health care workers have been addressed by the following countries in legislation:
Australia (New South Wales), Austria, Belgium, Brazil, Canada (Alberta), Chile, China, Dominican
Republic, Greece, Guatemala, Indonesia, Luxembourg, Malta, Norway, Panama, Peru, Rwanda,
South Africa, Spain (two autonomous communities), Sweden, Switzerland, and Turkey. Fluss &
Zeegers, supra note 20, at 79.
133. Such discretion is allowed in Norway. WHO, LEGISLATIVE RESPONSES TO AIDS 119-21
(1988).
134. Resolution No. 947 of 18 September 1990 on Measures to Assure the Social Protection
of Persons Infected By the Human Immunodeficiency Virus or Suffering from AIDS (U.S.S.R.),
summarized in 42 INT'L DIG. HEALTH LEGIS. 20, 21 (1991).
135. Fluss & Zeegers, supra note 20, at 81.
136. See May Decree, supra note 68.
137. Id.
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2. Chile
Chile has also issued regulations and guidelines aimed at the prevention of
transmission of AIDS in the health care environment. 138 By order any items that
have been "contaminated by blood or body fluids must be placed in double plastic
bags, carrying the legend 'contaminated.' ,139 In addition to following general
recommendations, specific protective measures exist for dentists and pathologists."4 By resolution "minimum rules of biosafety" are prescribed including:
1. specimens of blood or other body fluids must be collected in duly labeled and
hermetically sealed tubes, the necessary precautions being taken to avoid any external
contamination. The tubes must be placed in a second, duly labeled and sealed container

made of wood or metal;
4. laboratory personnel must have working blouses reserved exclusively for this activity

and must wear a mask and bonnet;
5. the wearing of gloves is obligatory in order to avoid any contact with specimens and
the different constituents of the kit;
9. the working surfaces in laboratories must be decontaminated using a 5% sodium
hypochlorite solution; .... 141

3. Portugal
The Minister of Health issued a decision on April 18, 1986, dealing with
dialysis and transplants. 142 The decision contains a section of rules for prevention
of the transmission of AIDS to the staff of hemodialysis centres. This section
states: "The persons in charge of hemodialysis centres, histocompatibility
centres, and transplant centres shall display on the premises in prominent place the
safety precautions . . . , and shall obtain from all members of staff a declaration in
writing that they have acquainted themselves with these precautions.' '143 This

138. Resolution No. 328 of 5 March 1986 Establishing Minimum Biosafety Standards for the

Handling, in Clinical Laboratories, of Specimens from Patients Where There is a Risk of Infection
by the HTLV-III Virus Responsible for AIDS, Diario Oficial de la Republica de Chile, 19 March

1986, NO. 32426, at 1559 (Chile), reprinted in WHO,

LEGISLATIVE RESPONSES TO

AIDS 35-36

(1988) [hereinafter March 1986 Standards]; Order No. 3F/3919 of 3 July 1985 Promulgating Rules
[Normas] for Dealing with Patients Suffering from Acquired Immune Deficiency Syndrome (Chile),

reprinted in WHO,

LEGISLATIVE RESPONSES TO

AIDS 35-36 (1988) [hereinafter July 1985 Normas].

139. July 1985 Normas, supra note 138.
140. Id. A special protective measure for dentists includes "wear[ing] gloves, masks, and protective spectacles in the course of intraoral dental or surgical interventions on persons known or suspected
to have AIDS." Id. Pathologists must affix a permanent label of the diagnosis in the case of "a
deceased person [who] is known or believed to have had AIDS." Id.
141. March 1986 Standards, supra note 138.

142. Decision No. 11/86 of 18 April 1986 (Port.), reprinted in WHO,

TO

LEGISLATIVE RESPONSES

AIDS 131-32 (1988) (English translation).
143. Id.
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affirmative duty of a "declaration in writing" will place the importance of compli144
ance in the forefront of the health care worker's mind.
4. Sweden

In addition to being the first country to introduce any form of legislation on
AIDS, Sweden was also the first country to adopt a legal instrument dealing with
protection against HIV transmission in the health care environment.145 While this
law marked the initial effort directed toward protection of health care workers,
it was later replaced with a less complicated set of regulations.146 The general
provisions of this order include: preventing blood from being spilled or leaked
from containers, avoiding perforations and cuts, and preventing blood from com-

ing into contact with skin or mucous membranes.' 47 For individuals whose work
involves a particular risk, special provisions apply: special training, "technical
aids and personal protective equipment," special cleansing and disinfectant mea148
sures, and special "CONTAMINATED BLOOD" labels.

D.

PROTECTION OF THE HUMAN RIGHTS OF

AIDS

VICTIMS

With all of the legislative responses to AIDS, a variety of problems have arisen
in protecting the human rights of AIDS victims. The virus poses diverse problems
in various countries, and solutions to these problems must show respect for
internationally recognized human rights. 149 Arguably, the discrimination and stigmatization that may result from either HIV infection or the suspicion of HIV
infection will force many persons simply to avoid detection. When this occurs,
all educational programs and control efforts become immaterial.150 A resolution
entitled "Avoidance of Discrimination in Relation to HIV-Infected People and

144. Id.
145. See General Recommendations of the National Board of Occupational Safety and Health
Concerning Protection Against AIDS in the Course of the Care and Administration of Patients (Swed.),
summarized in 36 INT'L DIG. HEALTH LEGIS. 595, 595-600 (1985) (English translation).
146. See Order No. 23 of 20 November 1986 of the National Board of Occupational Safety and
Health Laying Down Regulations on Infections of the Blood and General Recommendations for the
Implementation of These Regulations (Swed.), summarized in 38 INT'L DIG. HEALTH LEGIS. 251,251

(1987) (English translation). The legislation is divided into two sections with two general provisions
applying to instances in which "infections of the blood may be transmitted" and where there is
"contact with blood that is capable of transmitting infection or can be considered very likely to do
so." Id. (emphasis added).
147. Id.
148. Id.
149. Jarvis, supra note 12, at 7. Jarvis indicates that international human rights are the topic of
more than forty pronouncements. Id.
150. See David G. Ostrow, AIDS Prevention through Effective Education, 118 DAEDALUS 229,
238 (1989). Ostrow proposes that "persons whose behavior is 'closeted' . . . will be difficult to reach
with educational programs aimed at communities with which these individuals have little or no
identification." Id.
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People with AIDS" was adopted by the Forty-first World Health Assembly. It
emphasized the need to respect the dignity and human rights of individuals infected
with HIV or who have AIDS, and of members of population groups. 151
In summary, protecting the human rights and dignity of HIV-infected people, including
people with AIDS, and members of population groups, is not a luxury-it is a necessity.
It is not a question of the "rights ofmany" against the "rights of the few"; the protection
of the uninfected majority depends upon and is inextricably bound with the protection
of the rights and dignity of the infected persons.152
While an exhaustive analysis of the effect of legislation in this area is not possible
here, 15 3 a brief review of a few recent legislative responses illustrate the importance placed on this request from the World Health Assembly.
1. Argentina
Argentina's law declaring the control of AIDS to be of national importance
expressly requires the protection of human rights. 15 4 The law provides that neither
its provisions nor supplementary provisions can be interpreted so as to:
(a) adversely affect human dignity; (b) bring about marginalization, stigmatization,
degradation, or humiliation; (c)go beyond the framework of legal exemptions to medical
confidentiality, which must always be interpreted in a restrictive manner; (d) enter the
private sphere of any inhabitant; or (e) identify persons by means of cards, registers,
55
or data processing (for these purposes, such cards, etc., must be in coded form).
The law further provides for a means of protecting the human rights of AIDS
victims by directing education of the population as to the characteristics, possible
1 56
causes, methods of transmission, and prevention of AIDS.

151. WHO/GPA/INF/88.2, WHO, LEGISLATIVE RESPONSES TO AIDS 289 (1989). The first section
of the Resolution "urges Member States" to carry out certain functions with regard to HIV-infected
persons and persons with AIDS when developing "national programmes for the prevention and control
of HIV infection and AIDS." Id. A few functions include "foster[ing] a spirit of understanding
and compassion" for them, "protect[ing] his or her human rights and dignity," "ensur[ing] the
confidentiality of HIV testing," and "reports to WHO on the national AIDS strategies." Id. The
second section "calls on all governmental, nongovernmental and international organizations and
voluntary bodies engaged in AIDS control programmes" to consider not only "the health needs of
all people" but also "the health needs and dignity of HIV-infected people and people with AIDS."
Id. The final section contains certain "requests" of the Director-General. Id.
152. Jonathan M. Mann, AIDS: Discriminationand Public Health, reprintedin WHO, LEGISLATIVE RESPONSES TO

AIDS 290, 292 (1989).

153. For a more extensive look at the protection of human rights, see Breum & Hendriks, supra
note 5, where the works of authors from fourteen industrialized nations were combined. Each author
was asked to discuss, from a human rights aspect, AIDS legislation, the AIDS-prevention campaigns
and the public health policies of their own country. Id. at 7.
154. Law No. 23.798 of 16 August 1990 Declaring the Control of Acquired Immune Deficiency
Syndrome to Be of National Importance, Boletfn Oficial de laReptiblica Argentina, 20 September
1990 No. 26.972, § la, at 1-2 (Arg.), summarized in 41 INT'L DIG. HEALTH LEGIS. 603 (1990).
155. Id.

156. Id.
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2. Italy
On June 8, 1990, Italy enacted a law providing for a program of urgent interven-

tions for the prevention and control of AIDS.157 This law provides for the control
of the spread of HIV infection through preventive actions and for the assurance
of appropriate care for affected individuals.15 Under the law a health care worker
who is cognizant of a patient with AIDS or the HIV infection must not only furnish
essential care, but must also follow the necessary precautions to safeguard the
confidentiality of the person being aided. "9 The national system for the surveillance of AIDS cases also maintains the confidentiality of the individual person.'60
In addition, the law provides that the detection of HIV infection may not constitute
justification for discrimination in employment, school registration, or sports activities. 161
3. Japan

Japan's AIDS prevention law, enacted on December 23, 1988, provides:
The population shall endeavor to acquire accurate information on AIDS, in order to be
able to take the necessary precautions for its prevention, and shall ensure that the
fundamental rights of patients suffering from AIDS and other [allied] conditions are not
prejudiced.'2

Further, the law provides that the fundamental rights of AIDS patients must be
protected when additional measures are enacted to carry out the law. 163 Thus
an administrative notice subsequently issued provides that information collected
through testing must be kept confidential.'64
4. Lebanon

Pursuant to a Ministerial Circular, Lebanon has chosen to protect the human
rights of AIDS victims.' 65 The circular delineates that neither HIV nor AIDS
patients are to be discriminated against. Health services cannot be refused; indeed,
health and social services must be provided.'66 Secondly, it commands confidenti-

157. Law No. 135 of 5 June 1990 Establishing a Programme of Urgent Interventions for the
Prevention and Control of AIDS (Italy), summarized in 42 INT'L DIG. HEALTH LEGIs. 17 (1991)
(English translation) [hereinafter Law No. 135].

158. Id.
159. Id. at 18.
160. Testing results may only be disclosed to the individual being tested. Id. An example of a
reporting system designed to protect confidentiality uses the individual's initials along with his or her
year of birth. AIDS-Related Legislation, supra note 6, at 42.
161. Law No. 135, supra note 157, at 18.
162. Japanese Law, supra note 106.
163. Id.
164. Administrative Notice No. 199, supra note 86.
165. Ministerial Circular No. 91 of 29 November 1991 (Lb.), summarized in 43 INT'L DIG.
HEALTH LEGIS. 278 (1992) (English translation).
166. Id.
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ality of results from serological and laboratory tests. 167 6Finally,
it mandates that
8
patients have access to counseling and other services.1
5. Republic of Korea

The Korean Law on the prevention of AIDS 69 is evidence of the competing
goals of protection of human rights and prevention of the spread of the virus. It
provides that "the population must endeavor to respect the human rights and
dignity of HIV-infected persons, and to safeguard their fundamental rights, by
ensuring that they suffer no discriminatory adverse effects or treatment.... , ,170
This protection, however, has a caveat. The law provides an exception allowing
discrimination in the instance of compliance with other parts of the law. 171
Subsection 1 of section 14 of the law contains an isolation measure. 72 Following review
by a commission and a determination of the public good, the law makes isolation
mandatory when necessary to prevent an infected person from spreading HIV. T3
These infected persons are to be cared for in protected establishments. 74 Protecting against discriminatory treatment and isolating infected persons are irreconcilable actions. Isolation is a discriminatory action in and of itself."' It appears
that this law favors preventing the spread of AIDS over the individual rights of
AIDS patients.
6. Sweden

In Sweden a person who suspects that he or she may have acquired a disease
that is a danger to society has an affirmative duty to seek medical testing. 176 While
this duty would appear to be an encroachment of human rights, the law does
include a provision for protection. It provides a medical examination is not required merely because a person conducts his or her life in a manner that risks

167. Id.
168. Id.
169. Korean Law, supra note 50.
170. Id. at 57-58.
171. Id. at 58.
172. Id. The isolation measures allow "isolation and care of an infected person in order to prevent
the spread of HIV" when it is in the best interest of the public good and approval has been obtained
from the Commission for the Review of Isolation Measures. Id.
173. Id.
174. Id.
175. There are some who do not believe that quarantine measures are a violation of international
human rights law. David W. Johnston, Comment, Cuba's Quarantineof AIDS Victims: A Violation
ofHuman Rights?, 15 B.C. INT'L& COMP. L. Rav. 189,212 (1992). After reviewing Cuba's program
and international human rights law, Johnston concludes that "the strong potential for rapid spread
of the disease, the likelihood that educational efforts will be ignored, the policy's likely success,
and the overall humane treatment carriers receive are factors which, taken together, legitimize the
detention." Id.
176. Swedish Law, supra note 122.
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spreading a disease.' Thus, a person engaged in homosexual activities is not
necessarily under a duty to seek medical examination. 78

E.

CRIMINAL LIABILITY

Since AIDS is a life-threatening disease, it is not surprising that many countries
have imposed criminal liability on persons violating certain legislative instruments
aimed at the prevention of the spread of AIDS. To portray the fear of AIDS and
the threat that society feels from the disease, consider a letter written to an editor
of a local newspaper in Australia: It suggested reducing the criminal population
and impeding further criminal actions by infecting known criminals with HIV. "9
The symbolic value of punishing conduct through criminal law is the belief that
such conduct is not approved by society. 8 0 This symbolic value is most important
to AIDS victims because the practical value of criminal laws may be inconsequential since the offender may be approaching death.'' Two theories have been
82
advocated to justify imposition of criminal liability in the context of AIDS.1
First, since AIDS is perceived as a disease of homosexuality, conduct that is
morally offensive to a majority of society, it should be criminalized. 183 Secondly,
the AIDS disease should be criminalized because it poses a serious risk of harm
to individuals in society. ' 4
Others do not believe that HIV transmission should be criminalized and prefer
a more compassionate, instructive approach for fear that punitive action will force
the problem underground. 8 5 One author suggests that the continued success of
some public health campaigns is threatened by use of criminal laws and suggests
that if used at all, criminal statutes should be used:
1) as a means of informing the public of the proscribed acts medically proven as capable
of transmitting HIV, 2) to assuage public fears of casual contagion, and 3) to encourage
persons to determine their HIV status and participate in counseling and treatment programs. 186
Another author suggests that educational public health measures that inspire voluntary testing and counseling will be most effective in preventing the spread of
HIV; but the author admits that in some cases criminal prosecution is wholly
177. Id.
178. Id.
179. Earickson, supra note 53, at 957.
180. Kirby, supra note 35, at 107.
181. See id. at 108. There will be difficulties in both proving the law and enforcing it; and it would
not be possible to impose a penalty commensurate with the crime. Id. at 108.
182. Id. at 107.
183. Id.
184. Id.
185. Peter Mosley, Worldwide Dilemma: Should AIDS Infection Be a Crime?, THE REUTER LiBRARY REPORT (London), June 29, 1992.
186. Stephen V. Kenney, Comment, CriminalizingHIV Transmission:Lessons from Historyand
a Model for the Future, 8 J. CONTEMP. HEALTH L. & POL'Y 245, 248 (1992).
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Some laws impose very detailed criminal provisions, a few of which

are reviewed.
1. Australia
The six states and two territories of Australia each have criminal laws governing

HIV positives."' 8 In New South Wales it is a crime for an HIV-infected person
to have unprotected sexual intercourse without informing and obtaining the consent of his or her partner.' 89 A maximum fine of $5,000 is imposed for failure
to disclose.'9o In Victoria a fine of up to $20,000 is imposed by a 1987 amendment
to the Health Act for deliberately infecting another person with AIDS or any other
infectious disease. 19'
2. Austria
In Austria persons engaging in prostitution are required to undergo quarterly

examinations.'92 Those found to have been in contact with the LAV/HTLV-III
virus 1 93 are

prohibited from engaging in prostitution. 194 For the first violation of
this law a fine not exceeding 100,000 schillings may result.' 95 In addition, if
already punished twice within the last three years, a person violating the above
provision may face a maximum of six weeks' imprisonment or a fine of 100,000
schillings. ' 96
3. Republic of Korea
In the Republic of Korea all collected blood, imported blood products, organs,
tissues, sperm, and media must undergo tests for detection of HIV and any person
187. Thomas W. Tierney, Note, Criminalizingthe Sexual Transmissionof HIV: An International
Analysis, 15 HASTINGS INT'L & COMP. L. REV. 475, 512 (1992). Tierney compares the criminal laws
dealing with HIV in the United States, Great Britain, Australia, and New Zealand and proposes a
model criminal statute to deal with HIV transmission. Id.
188. Mosley, supra note 185.
189. See Kirby, supra note 35, at 107 (discussing the Public Health (Proclaimed Diseases) Amendment Act, New South Wales, 1985 § 3).
190. Id.
191. Id.
192. Federal Law of 16 May 1986 (SErial No. 293) on Measures to Counter the Spread of Acquired
Immune Deficiency Syndrome (The Aids Law), [1986] BGB1, No. 119, at 2021-22 (Aus.), reprinted

in WHO,

LEGISLATIVE RESPONSES TO

AIDS, 16, 17 (1989).

193. In Austria, a person is considered an AIDS victim when:
1) there is a sufficient indication, in accordance with the current state of scientific knowledge, that
contact with the LAV/HTLV-IlI virus (lymphadenopathy-associated virus/human T-lymphotropic
virus type IM has already occurred, and in addition;
2) diseases that occur, persist, or recur indicate deficiencies in the cellular immune system and
there are no other known grounds of such immunological deficiencies.
Id. at 16-17.
194. Id. at 17.
195. Id. at 19.
196. Federal Law of 27 April 1989 (Serial No. 243) Amending the Penal Code and the AIDS Law,
[1989] BGB1, No. 100, at 2232-33 (Aus.), summarized in 41 INT'L DIG. HEALTH LEGIS. 246 (1990)
(English translation).
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who distributes or markets such items without the proper test (or after a positive
test) is subject to a sentence of up to three years' imprisonment.' 97 In addition,
any person who does something likely to spread HIV is also subject to a maximum
of three years' imprisonment. 198 Furthermore, the law provides for a fine of up
to 10 million won in addition to a sentence of up to three years' imprisonment
under three circumstances: (1) disclosure of confidential information about an
infected person; (2) failure to undergo a screening test as required by subsections
1 and 2 of section 9;' 99 and (3) authorization of the employment of an infected
person in violation of subsection 2 of section 18.2 0
4. Singapore
By amending the Infectious Diseases Act, Singapore added penal provisions
for acts associated with the transmission of AIDS.2 ' Penal provisions relate to
four laws designed to prevent the spread of AIDS. First, after an AIDS diagnosis
the infected person must "undergo counseling by a registered medical practioner"
and observe certain precautions and safety measures.2 2 Second, any person who
knows that he or she has AIDS or has been infected with HIV may only have
sexual intercourse with another person if the other person has agreed to accept
the risk after having been informed.2"3 Third, any person who knows that he or
she has AIDS or has been infected with HIV cannot donate blood in Singapore
or engage in activity likely to transmit the disease. 2°' Finally, certain requirements
must be fulfilled prior to disclosing any information that might identify a person
infected with AIDS or HIV.2 °5 Failure to comply with one of the four laws might
result in the enforcement of penal provisions.
Ill. Plea for Education
HIV is known to be transmitted by "the entry of a retrovirus in semen, vaginal
secretions, or blood from an HIV-infected person into the body of a non-HIV

197. Korean Law, supra note 50, at 59.
198. Id.
199. Subsection 1 provides that any "blood collected in blood transfusion centers and imported
blood products" must undergo tests except when the "imported blood products [are] certified as
HIV-free by the exporting country." Id. at 58. Subsection 2 provides for mandatory testing prior to
"undertaking organ or tissue transplantation or the collection of sperm, or using any other medium
constituting a risk of an infection by HIV." Id.
200. Id. at 59.
201. An Act (No. 5 of 1992) to amend the Infectious Diseases Act (Chapter 137 of the 1985 Revised
Edition), Dated 18 March 1992 (The Infectious Diseases (Amendment) Act 1992), Republic of
Singapore Government Gazette, Acts Supplement, 31 March 1992, No. 10, at 165-68 (Sing.),
summarized in 43 INT'L DiG. HEALTH LEGIS. 278, 279 (1992) (English translation).
202. Id.
203. Id.
204. Id.
205. Id. at 280.
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infected person." 206 It follows that transmission occurs most readily through
sexual conduct and intravenous drug use. 20 7 Therefore, people who engage in
risky behavior such as unprotected sex and drug use must take the necessary
precautions to prevent transmission of the virus. Furthermore, those carrying the
virus may show no symptoms of AIDS due to its long latency period. 20 ' Thus,
people who appear healthy and are unaware that they are carriers may be responsible for transmission of HIV.2 9
In response to Magic Johnson s21" announcement that he had tested positive for
AIDS, the Dallas Morning News published a set of questions that parents could
expect from children and the appropriate responses. 21' In regard to preventing the
risk of exposure to AIDS, the answer states: "The safest way is abstinence from
sex or drugs or to take proper precautions like use of a latex condom or clean
needles. But condoms are not 100 percent effective.' '212 It has been suggested that
these two areas of conduct are the most difficult to alter by means of education.2 3
Even though some argue that education will not deter the desire of individuals
to live dangerously or at least recklessly, it remains incontrovertible that no
medical cure exists for AIDS, and education may be the only viable alternative.
Laws can, at best, only complement educational schemes .214 As stated previously,
the WHO has noted that education is the key to achieving the three objectives of
the Global AIDS Strategy: 5 prevention of HIV infection, reduction of the personal and social tensions caused by HIV and AIDS, and unification of national
and international efforts against AIDS.216 A statement at the World Summit of
206. Kenneth Keniston, Introduction to the Issue, 118 DAEDALUS IX, XI (1989). HIV can also
be transmitted perinatally, that is, infection of a fetus or newborn child by an infected mother. Jay
A. Levy, Human Immunodeficiency Viruses and the Pathogenesisof AIDS, 261 JAMA 2997, 3003
(1989).
207. Keniston, supra note 206, at XVII.
208. Earickson, supra note 53, at 959.
209. Id.
210. Magic Johnson, a star player for the Los Angeles Lakers basketball team of the National
Basketball Association who is infected with HIV, resigned from the National Commission on AIDS
asserting that President Bush's administration had "utterly ignored" recommendations of the Commission. Magic Johnson Quits AIDS Commission-Bush "Droppedthe Ball," He Says, STAR TRIBUNE
(Washington, D.C.), Sept. 26, 1992, at 2A.
211. Darryl Richards, Expect children to have questions, DALLAS MORNING NEWS, Nov. 8, 1991,
at B6. Mr. Richards spoke with Ronya Patterson, who is a Dallas-based recreational therapist and
a certified trained HIV educator. Id.
212. Id.
213. Keniston, supra note 206, at XVII-XVIII. As an example, Keniston portrayed the situation
of unwanted pregnancies where despite the extensive educational efforts, the number of unwanted
pregnancies continues to increase. Id. at XVIII. Keniston also suggests that HIV-infected individuals
are inclined to resist educational campaigns aimed at altering sexual behavior and thus it will be
difficult to change their sexual practices. Id. at XIX. In addition, Keniston notes that educational
programs aimed at intravenous drug users will also be unavailing because they are especially opposed
to the usual educational campaigns. Id.
214. AIDS-Related Legislation, supra note 6, at 46.
215. Mann, supra note 16, at 21.
216. Id.at 20.
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Ministers of Health on Programs for AIDS Prevention suggested that an education
program should consist of four divisions: "for the general public, for target
groups in the population, for specific individuals, and for health workers."' 17
In addition, Robert J. Earickson has identified a three-pronged approach,
including education as the third prong, to the control of AIDS. 218 The first two
prongs include: research and development of drugs and vaccines and change of
human conduct to stop the spreading of HIV infection. 219 He states:
A concerted culturally sensitive and ethically sophisticated worldwide educational effort
is therefore required to modify sexual behaviors. To be most effective, AIDS prevention
programs require creative strategies, such as use of strong peer pressure and traditional
social networks within specific target groups. Society must put aside the naive, simplistic
view2that
AIDS can be solved only if individuals conduct their sexual lives more respon20
sibly.

Society must make a cooperative endeavor to change human behavior that is tied
to the spread of HIV. 22 1 Earickson stresses that the educational prong is pertinent to
the control of AIDS until an effective vaccine has been developed. 222 Additionally,
Earickson asserts the necessity of unique educational programs aimed at the
evasion of risk.223
One way to effectuate a behavior change is through information about AIDS.
David G. Ostrow, M.D., conducted a survey of educational programs that are
focused on AIDS prevention.224 Ostrow notes that "perceived susceptibility," or
the realization that the activities in which one is participating puts one in greater
danger of contracting HIV is a motivation to bring about behavioral modification. 225 Further, Ostrow states that AIDS intervention at a community level will
be most effective if implemented along certain guidelines: involving those in
leadership positions within the community; identifying the proper messages and
means of communication through the market research and epidemiological means;
starting programs that are both informative and motivational; making social and
cultural transformation easier through community organization; using both media
and face-to-face communication techniques; advocating involvement in both program strategy and execution; and finally, developing a centralized system to make
226
information and referrals easily accessible.
Thus, experts on AIDS and HIV argue that the most effective educational
messages are those that stimulate a sense of responsibility by carefully balancing

217. WHO,
218.
219.
220.
221.
222.
223.
224.
225.
226.

LEGISLATIVE RESPONSES TO AIDS 285 (1989).
Earickson, supra note 53, at 959.
Id.
Id. at 960.
Ostrow, supra note 150, at 229.
Earickson, supra note 53, at 960.
Id.
Ostrow, supra note 150, at 229.
Id. at 233.
Id. at 241-42.
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the risk of AIDS with realistic behavioral changes. 27 Legislators must do their
part not only to fund educational programs, but also to avoid legislation that would
deter educational efforts.
IV. Conclusion
This comment has addressed a few of the prevailing issues presented by the
AIDS epidemic and the legislative responses from select countries. One can glean
the importance placed on controlling AIDS simply from the number of legislative
measures that have been adopted in recent years. After a review of the various
legislative responses, it appears that an extensive system of education and voluntary compliance with preventive measures would be the most successful avenue
toward the control of the AIDS epidemic.

227. Id. at 251.
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